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Counting Diversity in an Attempt to Achieve Unity:
How the Three-Fifths Clause United and
Divided Americans

Junko ISoNO KATO*

The three-fifths clause of the United States Constitution was an attempt
to unite a Constitutional Convention divided over the issue of slavery. It
was one of the many compromises American political elites made to unite
diverse states together. The idea of the three-fifths clause originated from
the effort to calculate the wealth of the free and slave states based upon the
productivity of persons who worked for themselves compared to that of
slaves who were forced to labor for their slaveholders.

Although the clause did not mean that the framers considered slaves to
be three-fifths of a whole human, it called attention to slaves’ dual character
as both persons and property. While slaves were generally deemed property
for purposes of business and inheritance, it was impossible not to recognize
them as persons in the event of slave insurrections. Slaveholders also could
not deny slaves’ humanity as they drew upon their skills and services daily,
and interacted with them.

During the Civil War, slaves’ status continued to be divided. Whether a
slave’s owner was loyal or not to the Union redefined the nature of their
dual status; not as persons versus property but as free versus slave. The
Fourteenth Amendment, by counting “the whole number of persons,”
superseded the three-fifths clause. It, however, fell short of eradicating the
division that the three-fifths clause symbolized, a problem later solved by
the acts of the Civil Rights Movement.

INTRODUCTION

In weighing division, diversity, and unity in American history, there is
no better case in point than the United States Constitution itself, especially
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Article 1, Section 2, better known as the “three-fifths clause.” The three-
fifths clause embodies two tensions that have been fundamental in U.S.
history: the first, between slave states and states that would eventually
become free states; and the second, between the slave’s dual statuses as
simultaneously person and property. The three-fifths clause reads:

“Representatives and direct Taxes shall be apportioned among the
several States which may be included within the Union, according to
their respective Numbers, which shall be determined by adding to the
whole Number of free Persons, including those bound to Service for a
Term of Years, and excluding Indians not taxed, three fifths of all other
Persons.”!

With the three-fifths compromise, the framers attempted to reconcile
diametrically opposing views among the framers of the Constitution, pitting
states dependent on slavery against those whose delegates looked forward
to its eventual disappearance. A startling fact about the provision underlines
the difficulty that the framers faced in reconciling these opposing positions:
although the clause concerns the method of counting slaves, the authors
deliberately avoided using the word “slave.””

The effort to paper over this division between the framers ultimately
failed. In fact, the clause still divides the House of Representatives of
the twenty-first century. At a ceremonial reading of the Constitution in
2011, the Republican readers chose to skip the three-fifths clause, which
the Fourteenth Amendment superseded. The omission angered some
Democratic House members, particularly members of the Congressional
Black Caucus, who decried the omission as a deliberate attempt to
minimize the historical importance of slavery.’

The three-fifths clause did not mean that the framers of the Constitution
simplistically considered slaves to be only three-fifths of a whole human,
as some commentators today mistakenly contend. Nor did the clause define
the status of slaves as either persons or property. It was a compromise
between pro-and anti-slavery delegates to the Constitutional Convention, at
which slaveholders sought to treat slaves as property, rather than persons,
when it came to apportioning responsibility for government expenses, but
as persons rather than property, when it came to claiming representation in
Congress. Instead of the zero-fifths the slaveholders would have preferred
for the former and the five-fifths they would have preferred for the latter,
they had to accept three-fifths for both. Because the delegates could not find



COUNTING DIVERSITY IN AN ATTEMPT TO ACHIEVE UNITY 69

a philosophical solution to the problem of the slaveholders’ attempt to accept
advantages but not disadvantages, they solved it arithmetically. The three-
fifths clause was an agreement to count three-fifths of a state’s total number
of slaves in apportioning representatives, presidential electors, and taxes.

Although each state sent two senators to the Senate, the extra seats
that the three-fifths clause provided to slave states in the House and the
Electoral College strengthened their political power. Moreover, while the
clause theoretically authorized an extra three-fifths tax on slave states,
Congress resorted to direct taxes only four times between the presidencies
of George Washington and Abraham Lincoln, supporting itself primarily by
land sales and tariffs instead.* And as the clause affected the entire citizenry
of the slave states, it gave non-slaveholding Southerners a stake in slavery.’

The first tangible result of the three-fifths clause was the election of
Thomas Jefferson to the presidency in 1800.° But for the three-fifths clause,
John Adams could have interrupted the Virginia Dynasty for four more
years, a dynasty that reigned for thirty-two of the first thirty-six years of the
republic.” The North’s population growth through immigration eventually
diminished the effect of the three-fifths clause on slave states’ percentage of
representation in House of Representatives from approximately 30 percent
in 1792 to 12 percent by the 1842.® However, many of the important pro-
slavery acts had been already passed by then: the Missouri Compromise of
1820 without the antislavery Tallmadge amendment, the Indian Removal
Act of 1830 making Native Americans’ land available for slavery to expand,
the gag rule of 1836 prohibiting consideration of anti-slavery petitions, and
the annexation of Texas in 1845 adding one more slave state to the Union.”
As the political power the South derived from the three-fifths clause
declined and other forces reduced the South’s political power, it became
important for the South to increase the number of slave states in order to
gain additional slave-state senators to protect slavery.'

The so-called Great Compromise at the Constitutional Convention of
1787, which included the three-fifths clause, was the first of the many
compromises free and slave states made, followed by the Northwest
Ordinance of 1787, Missouri Compromise of 1820, and the Compromise of
1850 to name a few.!! Slavery economically benefited the nation as a whole
and was legal in all thirteen original states at the time of independence,
though it was not economically as central in the Northern states as it was
in the South because of the gradual abolition of slavery in the North after
independence.'?

Each of these compromises was designed and intended to preserve peace
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between contending states in pursuit of a higher goal: to unite diverse states
together.® These compromises used federal laws to continually balance
interests of slave and free states, thereby “demonstrat[ing] Americans’
remarkable ability to make pragmatic adjustments in the interest of national
stability,” according to historian David Brion Davis."* Compromises are
not, however, always the same as solving the problems. When compromise
seemed no longer possible, Americans fought the Civil War.

The three-fifths clause has its roots in the period when the fledgling
America was still uncertain about its future. Although basing taxation
on population rather than on land seemed a sign of democratization, the
fact that the three-fifths clause benefited slave states makes the claim
doubtful. It represented an advance for slaveholders, though, from the
English constitutional structure, in which slaves in West Indies were
represented only as capital, an unstable index subject to change depending
on the market."> Taxation and representation had been inseparable since the
colonial era. Colonists insisted that “a colony or district is not to be taxed
which is not represented.”'® After independence, however, the argument
came to imply that the number of representatives for each state “shall be
ascertained by its quota of taxes,” as a correspondent of Niles’ Weekly
Register insisted.'” While the slogan “no taxation without representation”
united colonists against England, the issue of tax on and representation of
a diverse populace—slaveholders, yeoman farmers, urban artisans, non-
landowning farmers, and slaves of the North and South—divided the newly
independent Americans.

The debate began at the birth of the nation in 1776. The idea of fractional
representation, although not three-fifths but one-half, first emerged in 1776
during the Second Continental Congress (1775-81). The occasion was a
need to determine the wealth of each state based upon the population, so
that the war expenses could be allocated among the states in proportion to
their wealth. The ratio rose to three-fifths in 1783 during the Congress of
the Confederation (1781-88) but was never used. The value of land, not
the population, remained the basis for taxation from independence until
the Constitutional Convention of 1787 decided on population as the basis
for both taxation and representation.'® Although the Compromise of 1787
appeared to have brought unity to delegates, it never did."” The clause not
only remained provocative among white people while also affecting the lives
of slaves and indeed controversy surrounding the clause continues to this day.
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1. How 1o COUNT SLAVES: THE DUAL CHARACTER OF SLAVES

Only a few weeks after the Declaration of Independence, wrangling
over the process of forming a national government proved the validity of
James Madison’s quip that “If men were angels, no government would be
necessary.”?’ The committee to prepare the Articles of Confederation was
on the verge of disintegration over the issue of expenses that should be paid
“in proportion to the number of inhabitants.”?' Samuel Chase of Maryland
argued that “negroes are property, and as such cannot be distinguished from
the lands or personalties...that negroes in fact should not be considered
as members of the state, more than cattle.””* Thomas Lynch of South
Carolina threatened to abandon the union altogether, “If it is debated,
whether their [slaveholders’] slaves are their property, there is an end of the
confederation.” John Adams remarked that “the number of people” meant
“an index of the wealth of the state,” not the subjects of taxation, and that
whether free or slave, the number of people was “the fair index of wealth”
because people were producers.”

Exchanges of impassioned opinions continued until Benjamin Harrison
of Virginia proposed a compromise to count two slaves as one freeman on
the ground that “slaves did not do so much work as freemen” and that the
“price of labor” in the South was twelve pounds, while that of the North
twenty-four.’* Perhaps because slaveholders were reluctant to bear the
heavy burden of expenses, they tended to understate the productivity of
slave labor, prompting some Northerners to suggest that slaves should be
freed if they were so unproductive.”

Although the one-half ratio was not adopted in the final Articles, the
debate marks the beginning of the “fractional” compromise.?® In the end,
with the war for independence still underway, the Articles of Confederation,
ratified on March 1, 1781, avoided settling the question of the slaves’ status
in American society. Article 8 based taxation on the value of all land, “the
buildings and improvements” in each state, and Article 5 stipulated that
each state should have one vote “in determining questions” of governance.?’
The Congress of the Confederation, however, neither implemented Article 8
nor took a land census, leaving Congress without revenues.”®

Once the Treaty of Paris in 1783 secured American independence, the
new nation was unable to impose a tax to pay for its soldiers, because,
as James Madison said, “the value of land could never be justly or
satisfactorily obtained.”** James Wilson of Pennsylvania recalled that they
had no choice but to rely on the value of land because, during the Second
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Continental Congress, the states could not agree on how to determine the
value of slaves “compared with the Whites.”*® Just as determining the value
of land proved difficult, so did “fix[ing] the proper difference between the
labour and industry of free inhabitants, and of all other inhabitants.”'

In the meantime, soldiers stationed in New York were about to mutiny in
March 1783 over the lack of pay, forcing Congress to do something about
raising revenues.*?> Attempting to tackle the financial problem by using
population rather than the value of land, Congress resumed the discussion
on how to measure slaves’ productivity, taking the previous formula of “two
blacks be rated as equal to one freeman” as a starting point.*> Some agreed
with two-to-one, others came up with four-to-three, four-to-one, three-to-
one, and three-to-two. Madison intervened with five-to-three “in order to
give a proof of the sincerity of his professions of liberality.””** Considering
that the issue in question at this point was only taxation, Madison
probably meant that as the owner of one hundred slaves, he was willing to
compromise by not insisting on one-half or one-third.

The three-fifths ratio passed on April 18, 1783, but did not take effect
because there was insufficient support for a change from the value of land
to population. Nevertheless, the three-fifths ratio stuck in politicians’ minds
as a way of counting slaves’ share in the population.>> The debate over the
three-fifths ratio was not an attempt by whites to somehow calculate the
inherent human worth of slaves compared to themselves in some abstract
sense. Instead, as the foregoing eclucidates, the particular debate was a
dispute over assessing wealth based on the productivity of persons who
worked for themselves compared to that of slaves who were forced to labor
for their slaveholders.*®

Five years after the ratification of the Articles of Confederation in 1781,
“not a single State in the Union” had paid what it owed, either because they
were reluctant to pay taxes at all or because it was difficult to ascertain
the value of land.’” A committee charged with considering a number of
matters admitted that determining the value of land was difficult for two
reasons. First, the value was “uncertain and fluctuating” as well as “tedious
and expensive” to ascertain. Second, the designated value they set was
likely to be influenced by “the judgement of men,” who would be “biased
continually by interest and local connexions.” By contrast, they argued,
counting people was easy and inexpensive to do. To those who opposed the
three-fifths ratio, the committee replied that although it was impossible to
compare “the acquisitions and abilities” of freemen with those of slaves,
the committee assumed that all would agree on the superiority of free labor
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over that of slave because slaves were forced to work for the interest of
slaveholders.

Whether superior or not, free labor was not trouble-free. Shays’s
Rebellion of 178687, a debt and tax protest in western Massachusetts,
was one of those troubles that forced the delegates from various states
to grapple with the defects of the Confederation government in May
1787.* To remedy the absence of revenues, a number of delegates
suggested that representation be proportionate to the contribution of taxes,
“thus connecting the interest of the States with their duty,” argued John
Dickinson of Delaware.*’ In the end, the population, rather than the value
of land, became the basis, with the three-fifths ratio applied to the slave
population.*!

As predicted, however, some delegates from the North questioned the
rationale for counting slaves as part of the population, even at the three-
fifths ratio. Wilson asked, “Are they admitted as Citizens? Then why are
they not admitted on an equality with White Citizens? Are they admitted as
property? Then why is not other property admitted into the computation?”
Gouverneur Morris of New York asked the same question: “Upon what
principle is it that the slaves shall be computed in the representation? Are
they men? Then make them Citizens & let them vote?” Roger Sherman
of Connecticut explained the philosophy behind the counting of the three-
fifths of the slave population: free people of the Southern states were
represented “according to the taxes paid by them, and the Negroes are only
included in the Estimate of the taxes.”*?

Madison perhaps offered the clearest explanation of whether a slave
was considered a person or property in American society during the late
18" century. He said that a slave was in fact both. Madison opined that
on one hand, being forced to work for his master and deprived of liberty,
a slave “may appear to be degraded from the human rank.” On the other
hand, Madison asserted that a slave’s “life and limbs were protected against
violence,” “and in being punishable himself for all violence committed
against others,” he is a member of society.*’

The federal constitution thus determined the slaves’ “true character” to
be a mixture of persons and property. Madison justified the inclusion of
property (in the form of slaves) in representation on the ground that the
government was formed to protect both people and property. He added that
“the laws have transformed the Negroes into subjects of property” and even
suggested that if “the laws were to restore the rights which have been taken
away,” a slave should have the same “share of representation with the other

N3



74 Junko Isono KaTo

inhabitants.”** That, however, would have meant the disintegration of the
Articles of Confederation.

On July 12, 1787, a resolution that “direct Taxation ought to be
proportioned according to representation” passed unanimously. The final
constitution describes slaves as “persons” in its dealing with tax and
representation (Article 1, Section 2), slave trade (Article 1, Section 9), and
fugitive slaves (Article 4, Section 2).*> But it is interesting to note that the
three-fifths clause remained controversial not only in the North but also
in the slave South. The Massachusetts state legislature unsuccessfully
attempted in 1843 to amend the U. S. Constitution in order to repeal the
three-fifths clause, while only Georgia, Florida, Maryland for “a few
years” and North Carolina after 1834 used the federal ratio in their state
constitutions. By contrast, one week after Abraham Lincoln became
president in 1861, the Confederate States of America completed its
constitution with the federal ratio retained.*® From the time of the Articles
of Confederation to the emergence of the Confederacy, the three-fifths
compromise attempted to serve the purpose of reconciling the competing
interests of slaveowners and non-slaveowners, even if only temporarily.

2. How SLAVES’ DUAL CHARACTER AFFECTED THEM: BEFORE THE CIvIL WAR

At the seventy-sixth anniversary of the nation’s independence in 1852,
Frederick Douglass was asked to speak to an audience of white abolitionists
in Rochester, New York. Feigning confusion as to why he had been chosen
for the occasion, Douglass began with a mild reminder to the audience,
“This Fourth of July is yours, not mine. You may rejoice, / must mourn.”
It was a day that reminded the slaves of “the gross injustice and cruelty”
they constantly suffered. It was so easy to understand that American slavery
was wrong, he insisted, that he had nothing to prove. “Must I undertake
to prove that the slave is a man?” He did not need to, he said, because the
laws slaveholders made “acknowledged it.” The laws prohibited teaching
of slaves and penalized them for the crimes they committed, but nothing
comparable existed for dogs, fish, and reptiles. After seeing the slaves doing
all sorts of tasks, such as farming, building ships, and even worshipping
God, was it still necessary to prove their humanity? Douglass ended his
address in bitter denunciation of the U.S. as the world’s worst nation in its
level of “revolting barbarity and shameless hypocrisy.”*’

If “shameless hypocrisy” referred to slavery in the land of the free,
“revolting barbarity”” might have meant reducing a human being to the level
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of a beast. Slaves were, no doubt, persons, Douglass reminded his audience.
Yet, a slave had a price as a commodity to be determined by age, sex,
health, skills, geographic locations, and seasons.*® Contrary to the notion
that slave labor should be valued as three-fifths that of free labor, historian
David Brion Davis has argued that slaves’ market value came to exceed
“the cash value of all the farms in the South,” thanks to the importance of
cotton, and indeed the gross national product in 1860 was “only about 20
percent above the value of slaves.”® Within the Southern states, the average
wealth of slaveholders in 1860 was $24,748, or 13.9 times the average
wealth of non-slaveholders.*

The legal categorization of slaves as commodities allowed the separation
of slave families, in such a way as to assign individual slaves into, for
instance, “Lot 1” and “Lot 2,” with little regard to familial relations.”’
For example, upon the death of President James Polk in 1849, fourteen of
the twenty-six married slaves he owned experienced disruption of their
marriages, while nine of twenty-four slaves who were too young to be
married had already been forever separated from both their parents by sale.
Polk, who clearly benefited from the rise of the price of slaves after the
annexation of Texas—the spoils of “Mr. Polk’s Little War” —frequently
shuffled slaves he owned between his plantations in Tennessee and
Mississippi.*

Although the practice was rare, some slaveholders bequeathed even
unborn children, described as “the increase” of female slaves, which
occasionally courts allowed, depending upon judges and states.® At the
same time, according to the autobiography of James Thomas, who was a
slave of President Polk’s cousin Andrew Jackson Polk, being “a piece of
property” could perversely benefit a slave, given pervasive racism in the
North as well as South. Thomas stated he felt more protected as property
than when he was exposed to abuse and discrimination in the ostensibly
free North.>* But slaveholders might also choose not to protect their slaves
from abuse. When Douglass was almost killed by Edward Covey, a “Negro
breaker,” his master refused to protect him either as property or as a man,
for fear of losing the wages Douglass would have brought to his master by
staying out his year with Covey.”

Judging by their testimony, however, slaves seemed to consider the
separation of their families to be the worst part of slavery.® Douglass, who
never knew who his father was and had been separated from his mother
in his early childhood, remarked that “[g]enealogical trees do not flourish
among slaves” and regarded the obscuring of slaves’ parentage as part
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of the system’s “grand aim” to “reduce man to a level with the brute.””’

The forced separation of slave families provided abolitionists with the
most effective weapon to attack the institution. It was so offensive even
in the eyes of non-slaveholding white people and even many slaveholders
themselves that the slaveholders had to take slaves’ humanity into at least
minimal consideration when shaping the legal system. This was especially
the case because American-born slaves had already outnumbered Aftrican-
born slaves even before the nation’s independence.’®

As esteemed historian Eugene Genovese argued, the law needed to be
made ethically acceptable to both slaveholders and other classes for the
system to prevail.”” The categorization of slaves as real property during
the colonial period, with slaves entailed to the eldest son along with land,
may have somewhat limited the separation of slave families. Although the
framers of the Constitution saw the repeal of primogeniture as a step toward
democracy, it increased the risk of separating slave families. Statutory
reform began around 1830 when the anti-slavery movement was picking up
steam, but slaves’ dual status as persons and property, resulting in a conflict
between humanity and economic interest, made it difficult to legalize slave
marriages. Some states at least managed to forbid the separate sale of young
children from their mothers.*

Although the law might have deemed slaves property for purposes
of business and inheritance, it was impossible not to recognize them as
persons in the event of slave insurrections. After Nat Turner’s Rebellion
in Southampton County, Virginia in 1831, Henry Berry, a slaveholder
in Virginia, was desperate to find a way to “extinguish that spark of
intellect which God has given” slaves. He thought that white Virginians
closed “every avenue by which light might enter their minds” but found it
“impossible” to reduce slaves to “the level of the beasts of the field,” which
alone would make white people feel safe.’!

In neighboring North Carolina, Nat Turner’s Rebellion not only resulted
in strengthened control over slaves but also in disenfranchisement of free
black people, because their right to vote “contributes to excite & cherish a
spirit of discontent and disorder among the slaves,” according to a petition
to the state legislature in December 1831.%% In 1831 white Tennesseans were
so threatened by the increase in the number of free black people that the
state legislature forbade the emancipation of slaves, except on the condition
that freed slaves be immediately removed from the state. However, doing
so proved difficult because family members of freed slaves remained in
bondage.® Slaveholders in Maryland, where free black people were nearly
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as numerous as slaves, failed repeatedly to force the expulsion from the
state of free black people, because non-slaveholding white people needed
their labor.**

It was not only when slaves committed crimes or engaged in insurrection
that the white public recognized them as persons rather than property. White
people often valued the skills and services slaves could offer. For example,
more than 120 white people filed a petition in 1832 for an exemption
from a law that provided for whipping a slave twenty-five times if he or
she visited several counties of Tennessee for the purpose of “healing the
Sick.” The petitioners asked the legislature to let “Jack, the property of Mr.
William H. Macon” continue his practice of medicine, “with a firm belief
that the public good will be advanced.” The legislature rejected the petition,
however, presumably because the memory of Nat Turner’s Rebellion was
still fresh.®

By contrast, in the famous case Ford vs. Ford, in which Loyd Ford, Sr.’s
white children and his slaves, which he called his “black children,” upon
Ford’s death contested in court his will that emancipated his slaves. The
Tennessee Supreme Court accepted the slaves’ petition that the will be
honored, emphasizing that “slaves are not mere chattels but are regarded in
the two-fold character of persons and property.”® Such cases illustrate the
practical challenges, not to mention the incalculable human cost, of viewing
slaves as merely objects and reveal that conflicts between legislatures and
courts, and among white people themselves, often determined the status of
slaves in particular cases.

3. How SrLAVES’ DUAL CHARACTER AFFECTED THEM: DURING THE CIVIL WAR

Once war broke out, whether a slave’s owner was loyal or not to the
Union redefined the nature of their dual status: not as persons versus
property but as free versus slave. Lincoln’s approach to the abolition of
slavery was cautious and gradual because he did not want to antagonize
Unionist Southerners; “events have controlled me,” he wrote.®” The Union’s
complicated effort to balance freedom for slaves with preserving their
owners’ loyalty to the Union reflected Lincoln’s attempt, often at the cost of
slaves’ freedom, to bring unity out of irreconcilable division between slave
and free states.

The evolving nature of how wartime federal laws referred to slaves reveal
that Congress performed a similar balancing act. The first Confiscation
Act of August 1861 did not mention “slaves” but declared it the president’s
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duty to seize, confiscate, and condemn—but not “free” — “any property
of whatsoever kind or description” used to aid, abet, or promote
insurrection against the Union. Seven months later, the additional Article
of War of March 1862 forbade officers to return “fugitives,” and the second
Confiscation Act of July 1862 referred to such fugitives as “slaves” in
declaring those who fell within its purview “forever free of their servitude.”
The Militia Act of July 1862, for the first time, recognized slaves’ families.
It offered freedom to slave men, if employed by the Union, and to their
families, if owned by disloyal masters. It also decreed the employment of
“persons of African descent” for the benefit of Union forces.®®

The Emancipation Proclamation of January 1863 freed slaves in some
but not all slave states. It exempted not only the four border slave states
that remained in the Union (Delaware, Maryland, Missouri, and Kentucky),
but also Union-occupied parts of Louisiana and Virginia, as well as the
entire state of Tennessee. Lincoln exempted Tennessee at the urging of
Andrew Johnson and other Unionist politicians in Tennessee, who hoped to
convince fellow Tennesseans that slavery would be safer under the Union.®
One Union officer described the disappointment of Tennessee slaves at their
exclusion from the Proclamation as “[t]he shadow on the hearts of those
creatures....darker than the skin which God gave them.””

Enlistment in the Union army afforded slave men in states where
slavery remained legal their only path to freedom, as well as a good
chance, by fighting for the country, to make the case for their right to
citizenship. As a result, black men in Missouri, Tennessee, Maryland,
and especially Kentucky enlisted in notably large numbers compared to
black men of military age elsewhere. An astonishing 57 percent of black
men of military age in Kentucky enlisted in the Union army.”' The fact
that their slave families remained under the control of loyal slaveholders
makes their enlistment all the more impressive.”” At the same time, Major
General George L. Stearns received in Nashville, Tennessee, “numerous
applications” by owners for the enlistment of their slaves, whom they had
come to see as “a nuisance.””

In July 1863, Hannah Johnson, the mother of a Northern black soldier,
wrote to President Abraham Lincoln, demanding that he ensure that black
soldiers were “fairly treated.” She was adamant in telling Lincoln that
it was “wicked, and a horrible [o]utrage” for “one man to own another”
because it was robbery. Robbing black people of their labor was, however,
“but a small part of the robbery.” Making them brutes by taking “their
souls” was worse.”* That she dared to address the president directly
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illustrates how the Civil War undid certain expectations about hierarchy and
deference to authority.”

Even slaves began writing directly to President Lincoln for help. Slaves
came to expect that the federal government and the national army, entities
more powerful than individual slaveholders, would protect them, because
they believed that the United States was their country as much as it was
Lincoln’s—and more so than that of slaveholders who had seceded from the
Union.”®

But as Hannah Johnson had feared, black soldiers were not “fairly
treated.” First, they were not paid the same as white soldiers until March
1865, in part because of the Union’s reluctance to resolve the question of
the legal condition—free or slave—of confiscated slaves.”” In spite of a
written promise of equal pay at the time of enlistment, black soldiers did
not receive “a cent” for more than a year, as Colonel Thomas Higginson,
commander of the First South Carolina Colored Volunteers, complained.”
Unequal pay stipulated in Section 15 of the Militia Act of 1862 was based
on the assumption that the function of black troops would be to relieve
white soldiers as labor battalions. Unequal pay was also an attempt to
appease white soldiers by not placing them on the same level with former
slaves.”

In spite of numerous complaints by Higginson and John A. Andrew, the
governor of Massachusetts, Lincoln did nothing. With a view to his re-
election in 1864, he did not want to offend dissident Republicans or give
Democrats a new weapon of attack. Senator James Henry Lane of Indiana
rejected the idea of equal pay because he regarded black soldiers’ service as
not “worth as much as that of white men.”*® A series of protests by officers
of black regiments and their men (protests that occasionally resulted in the
protestors’ execution) finally led the War Department in June 1864 to grant
equal pay retroactive to January 1, 1864, provided the soldiers in question
had been free on April 19, 1861. Higginson expressed outrage at the
proviso.!! Only toward the end of the war did black soldiers who had not
been free on April 19, 1861 receive equal pay.*

Even worse than the Union army’s paying black soldiers less than white
soldiers was the Confederate government’s policy of treating black soldiers
as property. In anticipation of such treatment, Lincoln issued in April
1863 the General Orders No.100, commonly known as the Lieber Code,
to set rules for both the Union and Confederate armies to observe. Article
42 declared that “as far as the law of nature is concerned, all men are
equal,” notwithstanding the existence in the Southern states of “[s]lavery,
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complicating and confounding the ideas of property, (that is of a thing) and
of personality, (that is of humanity).” The code provided that, in the case
of a slave fighting for the Union Army being captured by the Confederate
army, he should be “immediately entitled to the rights and privileges of a
freeman.”™

But the Confederate government ignored the Lieber Code. In April 1864
at Fort Pillow, Tennessee, Confederate soldiers killed 195 black as well as
102 white soldiers of the Union Army after they had surrendered in what
became known as the Fort Pillow massacre. While denying responsibility
for the massacre, Major-General Nathaniel B. Forrest declared, “I regard
captured negroes as I do other captured property and not as captured
soldiers.” In response, Major-General C. C. Washburn of the Union Army
sent him a copy of the Congressional report on the massacre, which held
Forrest accountable for the atrocity, with a copy of General Orders No.100
enclosed, reminding him that Confederate soldiers would meet retaliation if
they failed to follow the rule.®

On May 19, 1864, Mary Elizabeth Wayt Booth, the widow of Maj. Lionel
F. Booth, commanding officer at Fort Pillow, visited the White House to
ask President Lincoln to regard widows and children of colored soldiers
killed in the massacre “as if their marriages were legal” so that they, too,
could receive pensions. Lincoln referred her to Senator Charles Sumner
with his note saying, “She makes a point, which I think very worthy of
consideration.”®

The Fort Pillow massacre, in which most of the black victims were
former slaves and the white victims were Tennessee Unionists, prompted
Congress on July 4, 1864, for the first time to pay pensions to the widows
and children of colored soldiers if “the parties had habitually recognized
each other as man and wife” for at least two years prior to enlistment
and also if “such widow and children are free persons.” The requirement
for free status was, according to Congressman Sidney Perham of Maine,
intended to eliminate “impositions,” such as a female from a loyal slave
state (thus, legally in bondage) leaving the state to marry a black soldier.®

Disruption of slaves’ marriages, often followed by remarriages, occurred
frequently in Upper South states such as Tennessee. This prevalent pattern
could make it difficult to distinguish legitimate marriages from pretextual
ones, sometimes casting doubt on the former and thereby making it hard
to determine who was qualified to receive a pension and who was not.*’
Legislature in 1866 removed the language of “free persons” and the two-
year requirement, and permitted marriages if they were deemed satisfactory
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by the Commissioner of Pensions as those who “habitually recognized each
other as man and wife, and lived together as such.” An act passed in 1873
included the widows of “colored or Indian soldiers and sailors” with the
same requirement as that of 1866.%

Within the Confederacy, the idea of enlisting black men had been
discussed as early as 1861, but the Union’s recruitment of soldiers who
were “the property of those against whom they are sent to fight,” as one
rebel put it, combined with Confederate losses at Gettysburg and Vicksburg,
revived interest in the prospect.*® A slaveholder in Mississippi lamented
in a letter to Jefferson Davis, the president of the Confederacy: “Visburg
is gone and as a consequence Mississippi is gone and in the opinion of
allmost every one here the Confederacy is gone,” making it expedient “to
call out every able bodied Negro man.” He considered the matter so urgent
he offered to “send off every negro man” he had “tomorrow morning.””"
Another slaveholder wrote to Davis from Georgia that slaveholders there
were “willing, yea anxious to put their negroes into the war.”’!

In explaining the aptitude of slaves to serve as soldiers, one slaveholder
confessed that they were less troublesome than white men.””> Proponents of
enlisting slaves in the military were even willing to accept emancipation as
a consequence, resulting in an obvious contradiction that they advocated
the Confederacy emancipate slaves in order to maintain a society based
on slavery. The Confederacy authorized the enlistment of black men in
March 1865, just a month before the end of the war. General Robert E. Lee
had endorsed the enlistment of black men with a promise of “immediate
freedom” for black soldiers and freedom for their families at the war’s end
with what he characterized as “the privilege of residing in the South.” None
of his proposals had come to fruition at the time he surrendered.”

CONCLUSION: “LIVING AMONG MEN AND NOT AMONG ANGELS”

The Fourteenth Amendment to the United States Constitution is
best known today for Section 1, which defines national citizenship and
guarantees equality under the law, and not Section 2, which supersedes the
three-fifths clause. In counting “the whole number of persons,” without a
fractional subtraction, the Fourteenth Amendment “connect[ed] the interest
of the States with their duty,” not by linking representation to taxation but
by linking representation to African American men’s right to vote.

Although voting requirements remained at the discretion of the states, the
provision notionally penalized states for denying African American men the
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right to vote. “Notionally” because the penalty was never invoked during
the many decades following enactment of the Fourteenth Amendment,
during which black people were effectively disfranchised.

The need for the Fourteenth Amendment had become urgent by 1868,
the year it was ratified because the Civil Rights Act of 1866 was in danger
of been invalidated by the Supreme Court. The Fifteenth Amendment that
guaranteed black men’s right to vote and was ratified in 1870 was needed
to bridge the gap between reconstructed Southern states whose new state
constitutions extended suffrage to black men and the Northern states that
had yet to enfranchise them.

But the Fourteenth and Fifteenth amendments failed to prevent the
disfranchisement of African Americans in Southern states, which had first
been carried out by extra-legal violence and subsequently by revisions
to state constitutions and enactment of state laws depriving blacks of the
ability to vote.”* Nearly a century after enactment of these amendments,
Congress finally addressed the issue comprehensively through passage of
the Civil Rights Act of 1964 and Voting Rights Act of 1965.

When Congress debated the Fourteenth Amendment in 1866, Thaddeus
Stevens, a chief architect of Congressional Reconstruction, admitted that
the amendment fell short of his hopes of finally eradicating the division
that the three-fifths clause symbolized and perpetuated. He had hoped for
including the enfranchisement of African Americans in the amendment,
dreaming that once “purified,” the United States would tolerate “no
distinction.” When his dream proved unattainable, he accepted “mutual
concession,” as “our only resort”— just as the framers of the Constitution
had done when they agreed to the three-fifths compromise in the first place.
Stevens echoed Madison in explaining his acceptance of “so imperfect a
proposition,” recognizing “I live among men and not among angels.” He
would, he declared “take all I can get in the cause of humanity and leave
it to be perfected by better men in better times.””> The 2011 disagreement
in the House of Representatives over acknowledgement of the three-fifths
clause suggests that the United States is still awaiting “better men—and
women—in better times.”
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