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The Fight for Indian Employment Preference in the
Bureau of Indian Affairs: Red Power Activism in
Denver, Colorado, and Morton v. Mancari

Azusa ONO*

I. INTRODUCTION

Affirmative action or reverse discrimination? Judgment about affirmative
action policy varies depending on an individual’s race, sex, social status, and
other qualifications. Affirmative action, for which the executive orders under
the Kennedy and Johnson administrations, as well as the Civil Rights Act of
1964, actively pushed, aims at providing preference to members of minority
groups that have historically been the target of discrimination. Native Amer-
icans, as one such group, also benefitted from the programs, but their unique
status in the United States led to a different discussion regarding this anti-
discrimination policy.! As a result of their treaty relationships with the
United States, which acknowledge both their historical nation-to-nation rela-
tionship and their status as indigenous people, Native Americans have bene-
fitted from unique preferential programs that solely targeted them as a
group. As the civil rights movement of African Americans and other minor-
ity groups in the 1950s and 1960s contributed to the promotion of affirma-
tive action programs, the Native American rights movement that emerged in
the following decades greatly contributed to promoting preferential pro-
grams for Indian populations.
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The 1960s and 1970s witnessed the rise of Native American political ac-
tivism. Starting with the fish-ins on the Pacific Coast in the early 1960s and
continuing through the 1978 Longest Walk to Washington, D.C., the Red
Power movement reshaped the relationship between the federal government
and Indian people. Native Americans voiced their past and present griev-
ances, engaged in militant activities, and drew national news coverage.” Ur-
ban Native Americans, especially those who were young and educated, no
longer tolerated the wrongs committed by the federal government and took
the leading role in this activism. Away from tribal communities, urban Indi-
ans needed to join together regardless of their tribal backgrounds. Although
such a pan-Indian cooperation often posed difficulties, the distance from in-
dividual tribal communities had a positive aspect as it enabled urban Native
Americans to pursue their specific goals, including cultural renewal, better
employment, and educational opportunities, without being entangled in
tribal politics.

The resentment of Native Americans had festered over a long history of
mistreatment by European Americans. In the 1960s and 1970s, however, the
major cause of urban Indian activism was rooted in the relocation and em-
ployment assistance programs of the Bureau of Indian Affairs (BIA).* The
so-called Indian relocation program started in 1950 as a national program
and terminated in 1973. The program provided for financial and employ-
ment assistance as well as vocational training to Indians who wished to im-
prove their lives by leaving their familiar reservations and moving to urban
environments. Through this program, over one hundred thousand rural Na-
tive Americans made their way to destination cities, mainly in the West and
the Midwest, including Los Angeles, San Francisco, Denver, and Chicago.’
However, the gap between their expectations for a better life and the reality
of urban conditions disillusioned many relocated Indians and their offspring
who were raised in cities. Local Indian organizations became a great source
of support, but the increasing frustration led urban Indian people, particu-
larly youths, to participate in political activism and voice their grievances.
Among the variety of issues confronting urban Native Americans, employ-
ment was one of the most urgent, since better employment opportunities was
the sole reason that many moved from familiar rural reservations to alien
cities.

In this article I analyze one of the actions Red Power staged in the Denver
metropolitan area and the following lawsuits that determined the future of
Indian preference policy in federal employment. The protest against dis-
crimination at the local BIA office in Littleton, Colorado, spread nationwide
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and became a large movement demanding Indian preference in BIA employ-
ment. The 1974 Supreme Court decision in Morton v. Mancari, following
earlier conflicting court decisions, confirmed the Indian preference policy
and helped “Indianize” the agency.

In section 2 I discuss the occupation of the Plant Management Engineer-
ing Center in Littleton, Colorado, one of the Red Power activities that took
place in the Denver metropolitan area. While the Red Power movement has
recently gained increased attention from historians and sociologists examin-
ing contemporary Native American issues, the literature on Native American
political activism has mainly focused on activities on the West Coast, where
Red Power activism emerged in the early 1960s and where the most radical
activities occurred.® Possibly due to its smaller Native American population
and the more modest nature of Red Power activism there, Denver has re-
ceived almost no attention from scholars. By investigating the Red Power
actions staged in Denver, one of the original destination cities for the BIA’s
relocation program, I attempt to reveal the nature of a local Red Power ac-
tivism that aimed at the improvement of working conditions.

In section 3 I discuss the legal battles over Indian preference in BIA em-
ployment. Between 1971 and 1974, Indian employees and their non-Indian
counterparts sued the federal government and officials over discrimination
and asked the courts to determine how the government understood the bal-
ance between racial equality and Indian preference. While a diverse litera-
ture has examined Red Power activism and its impact since the 1960s, the
legal battles that followed the more militant activities have received little at-
tention except from specialized legal scholars. The demands and outcomes
of the activism and battles in courts over Indian preference show the reality
of urban Indian life in the 1970s, which were symbolized by negative key-
words, such as poverty, unemployment, disillusionment, and anger, as well
as positive ones, including power, achievement, self-determination, and co-
operation.

II. OCCUPATION OF THE PLANT MANAGEMENT ENGINEERING CENTER,
LITTLETON, COLORADO

Many Native Americans remember the 1969 occupation of Alcatraz Is-
land in the San Francisco Bay as one of the most significant events of the
Red Power movement. On November 20, 1969, seventy-eight American In-
dians, seventy of whom were students at the University of California at Los
Angeles, formed the Indians of All Tribes (IAT) to occupy the island. The
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takeover continued for nineteen months, and the IAT’s demands displayed
urban Indians’ interest in their cultural heritage. IAT, for instance, requested
establishment of an Indian-controlled cultural center and an Indian museum
on the island.” The demands represented urban Indians’ strong pan-Indian
identity and the amalgamation of urban Indians from diverse backgrounds.

The participants in the Alcatraz takeover achieved nationwide support
from both Indians and non-Indians, including BIA commissioner Louis R.
Bruce (Mohawk—Oglala Sioux).® Bruce showed his support for the occupa-
tion and stated in a letter to Democratic Senator Fred R. Harris of Okla-
homa:

This occupation is an illustration of the growing determination of the Indian peo-
ple, and especially young Indians, to have control over their own destinies and to
preserve and protect the Indian heritage which has sustained so many through
years of trial and deprivation. I heartily support this determination as vital in the
development of the leadership that can help the Indian people effectively chart
their own course to lives of dignity, self-respect and independence in modern
American society.’

Indian people in Denver also supported the takeover. By the end of De-
cember 1969, fifteen of them, including Helen Peterson (Oglala Lakota), an
official of the Denver Commission on Community Relations who had served
as the executive director of the National Congress of American Indians
(NCAI) from 1953 to 1962, signed a resolution of support. The resolution
declared: “Be it resolved that this group . . . offers its unqualified support of
the Indians of Alcatraz Island . . . and hereby petition the Government of the
United States of America to grant said Alcatraz Island to a cooperation [of
Indians].”"® The Calls of the Council Drums (CCD), one of local Indian or-
ganizations in Denver, also sent a formal resolution of support for the Alca-
traz takeover in response to a request from the IAT." The mutual support
among urban Indians in various cities, who had less connection with tribal
governments and interacted with a variety of tribal members in urban areas,
exemplified their effort to create a new unifying identity and establish their
political credentials.

At the start of the 1970s, Indian people in the Denver area also began to
voice resentments of their own and discussed their problems in the urban
environment. Among diverse economic and social issues confronting Den-
ver Indians, discrimination in employment was one of the most serious and
immediate concerns. On March 12, 1970, the National Indian Youth Council
(NIYC), a national pan-Indian organization of three thousand young Indian
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Figure 1. Native Americans walk a picket line in downtown Denver to protest dis-
crimination by the BIA (Denver Public Library, Western History Collection,
X-32052).

people that promoted an Indian self-determination policy, filed a series of
charges against the BIA for its discrimination against Native American em-
ployees."” The Plant Management Engineering Center (PMEC), located at
1100 West Littleton Boulevard in Littleton, Colorado, was among those of-
fices that received complaints.”® In 1969 BIA employees at an additional ten
locations, such as in New Mexico at the Indian Affairs Data Center in Albu-
querque and the BIA Supply Warehouse in Gallup, filed similar com-
plaints." The Indian group of PMEC employees, consisting of fourteen of
seventeen Native American employees at the PMEC, claimed that the BIA
gave preference to non-Indians in hiring and promotions. According to the
group, the PMEC was “run like a private refuge where non-Indian employ-
ees can draw enormous salaries and gain unreasonable privileges while pay-
ing only lip-service to their duty to the impoverished Indian people it serves,
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and to the qualified Indians it employs.”" Despite the BIA’s mandate to give
preference to Indian employees, non-Indians occupied the better-paying jobs
and higher positions at the PMEC.'®

The Indian employees filed these complaints based on the premise that the
Indian Reorganization Act (IRA, also called the Wheeler-Howard Act) of
1934 established Indian preference as the BIA’s policy."” Section 19 of this
act specifically dealt with Indian preference policy and directed the secretary
of the Interior to:

establish standards of health, age, character, experience, knowledge and ability
for Indians who may be appointed, without regard to civil service laws, to the
various positions maintained, now or hereafter, by the Indian Office, in the ad-
ministration of functions or services affecting any Indian tribe. Such qualified In-
dians shall hereafter have the preference to appointment to vacancies in any such
positions.'®

The act used the term “Indian” to mean a person who was a member of a
federally recognized tribe, or a descendant of such members and who lived
on a reservation, or who was of half or more Indian blood." In spite of the
stated policy, the Indian employees of the PMEC claimed that the BIA pre-
ferred non-Indian employees over Indian employees and often discriminated
against Indian employees in initial hirings and later promotions.

Complaints filed by the PMEC Indian employees proved to be justifiable.
In 1969, when Louis R. Bruce became the third Native American BIA com-
missioner, only 15.3 percent of BIA employees at General Schedule (GS) 12
or above (starting at approximately $14,000 a year) were Native Americans,
while at lower grades, almost 100 percent of BIA employees were Native
Americans. Although 53 percent of BIA personnel overall were Indians,
this fairly large percentage was likely due to the large number of entry-level
Indian employees.?' The situation at the PMEC accorded with the statistics
of overall BIA employees. According to the formal complaint filed on
March 12, 1970, only 17 of 119 employees at the PMEC were Indians, de-
spite the provision of Indian preference in hiring. Fourteen of those 17 In-
dian employees earned between $4,300 and $7,100 annually (GS 4 and be-
low), and only one Indian employee made over $10,000 per year. On the
other hand, non-Indian employees occupied all the higher positions (GS 12
and above), and none of the non-Indian employees earned less than $6,800.%
These data indicate, as claimed by the Indian complainants, that there was “a
clearly defined program by the BIA to keep Indian employees in the lowest
paying, most menial jobs, while promoting non-Indians to all of the upper-
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echelon positions.” The great disparity in incomes was also apparent be-
tween the Denver Indians and the total Denver population. In 1970, for ex-
ample, the Indian population in the Denver metropolitan area numbered
4,348 and their median family income was $7,163, while the Denver median
family income stood at $10,734.%

The Indian employees further asserted that the PMEC officials’ unwilling-
ness to offer training opportunities to Indian employees halted their career
advancement and offered an example of discriminatory practice at the
PMEC. For example, the complainants claimed that between July 1968 and
July 1969 the PMEC used a little over $9,000 on training programs for em-
ployees, but spent the money solely on non-Indian employees.” The record
confirmed that the PMEC completely ignored the policy mandate estab-
lished under the Equal Employment Opportunity Program of the Depart-
ment of Interior, which stated, “When training programs (such as for admin-
istrative and management development) are announced, direct effort is to be
made to urge Indians and employees of other minority groups to compete for
selection.”?¢

In addition to discrimination in hiring, promotion, and training, the Indian
group charged the non-Indian officials with inefficient operation and waste
of government funds and supplies supposedly provided for Native Ameri-
cans. A fifty-four-page document submitted by the Indian employees
claimed that several employees spent a large amount of their time “circulat-
ing information on the stock market” or “order[ing] blanks and catalogs for
a cosmetics company.””” Moreover, top officials made “extravagant use of
their travel privileges,” with “one executive using his own car [taking] his
family to Oregon all paid for by the government.”?® Twelve Indian employ-
ees at the PMEC (known as the “Littleton Twelve”) signed the complaints
and sent them to Edward E. Shelton, director of the Interior Department’s
Office of Equal Employment Opportunity, and BIA commissioner Louis R.
Bruce.”

Local Indian organizations in Denver quickly showed their support of the
Littleton Twelve. On March 15, 1970, the White Buffalo Council of Ameri-
can Indians (WBC), the oldest local Indian organization, established in
1955, held a special meeting and voted its official support for the complain-
ants. The next day, the WBC transmitted a statement to Commissioner
Bruce and BIA officials at the PMEC among others. In that letter, the WBC
pointed out that “Indian employees in BIA service often become discour-
aged as new people are brought in and rapidly promoted over the Indians
who have long been in BIA service.”* Facing discrimination in a federal



178 AzUSA ONO

agency, which is supposed to devote its services to the Indian population,
the Indian workers became frustrated.

As was the case with Red Power activists all over the nation, the Denver
Indians also considered direct action a key to success. On March 16, 1970,
approximately fifty Indians led by the WBC, CCD, NIYC, American Indian
Movement (AIM), and the United Scholarship Service (USS) picketed the
PMEC. Floyd Westerman (Sioux), CCD representative, demanded that Stu-
art C. Edmonds, acting PMEC director, address their complaints quickly.’!
Otherwise, the BIA should expect “repercussions,” and they were “not going
to be peaceful.”*? After a telephone conference with officials in Washington,
D.C., the Indians were “harassed by a carload of Anglo youth, who pelted
the Indians with eggs and snowballs,” according to the Denver Post.** That
day marked the beginning of a three-day takeover by a group of thirty Indi-
ans led by Duane Bird Bear (Hidatsa) and Bruce Glenn (Sioux). The group
formed a steering committee that drew up a list of eleven demands and
vowed to remain in the building until the government accepted all the de-
mands. Local Indian organizations and individuals as well as church groups
supported the takeover, delivering food and supplies.**

Commissioner Bruce quickly responded to the demands of Indian em-
ployees and occupants who picketed the Littleton PMEC. On March 20,
Bruce flew from Washington to meet with the Indian group. The next day,
approximately fifty Indian protesters presented their complaints to Bruce in a
two-hour meeting. Afterward, Bruce signed a statement without hesitation. It
read:

As commissioner of Indian Affairs and foremost as an Indian myself, I am aware
that discrimination against Indians does exist in the Bureau of Indian Affairs. I
hereby pledge to stringently and aggressively enforce all provisions of the Equal
Employment Opportunity Program to insure that the government speedily and
adequately deals with Indian grievances.*

The Indian protestors also requested Bruce to dismiss top officials at the
PMEC. After negotiating with the Indian protestors, Bruce temporarily sus-
pended three officials there: Charles McCrea, chief official; Stuart C. Ed-
monds, assistant chief; and Leona L. Morris, administrative assistant.”® In
addition to his recognition of discrimination against Indians by the BIA,
Bruce endorsed five core demands presented by the Indian protestors.
Among these were:

Indian preference . .. [must] be extended to promotions, employment, transfer,
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training . . . ; that cross-training and/or promotion be guaranteed for Indians
within one year after hiring; that a timetable for full employment of Indi-
ans . .. be implemented . . . ; that . . . training programs . . . be implemented; that
[a] review board be established to guarantee . . . Indian people receive fair treat-
ment.*’

After Bruce had dinner with the Indian group and left the PMEC, eleven
Indians, all of them in their twenties, locked themselves in the office and
chained the front and back doors of the building. They intended to stay in
the building until the government met all their demands or until the police
arrested them. The demands included a schedule of full hiring of Indians in
the BIA; the dismissal of Bruce, McCrea, and Edmonds; and a $50,000 fund
to investigate the BIA. Nine of eleven Indian protestors who had locked
themselves inside the PMEC were arrested on charges of trespassing and in-
terference .*®

As the protest expanded nationwide, the ultimate goal shifted from the
end of discriminatory treatment at the PMEC to bringing about Indian self-
determination and Indian preference in the BIA all over the nation.*” The In-
dian activists saw Indian self-control of the BIA essential, as the agency
solely served the Indian population. Harry Buckanaga (Sioux), one of the
Indian supporters of the arrested Indians, claimed: “The BIA is our agency
and we’re supposed to control it. No longer will we depend on somebody
else to speak of our problems.”* Duane Bird Bear, one of the local leaders
of the demonstrations, pointed out the resentment of Native Americans
against the control of Indian affairs by non-Indians: “Do you realize that in
the top 35 administrative positions for BIA in Washington, all but a few are
Anglos? These are people pulling down $18,000 to $24,000 a year to tell
Indians how they should live their lives.”*' The complainants characterized
the BIA’s attitude as follows: ‘“authoritarian-paternalism: one in which the
supervisory personnel flaunt their power, make their own law, and deny
even minimal responsibility or human dignity to their subordinates, and do
so under the guise that their subordinates are children (i.e. Indians and there-
fore incompetents needing a firm hand over them).”*

Not only the local Indian leaders, but also nationally known Indian activ-
ists paid attention to the protest in Denver. On March 17, 1970, Clyde Bel-
lecourt (Ojibwa), the national executive director of AIM, arrived in Denver
to support the protest activities. Bellecourt agreed with the Indian employees
at the PMEC and characterized the BIA’s paternalism as “treating Indians as
though they are children and can’t manage their own affairs.” Because of
this attitude, Bellecourt continued, American Indians “haven’t even had the
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Figure 2. Native American protestors marching in Denver, March 22, 1977 (Denver Pub-
lic Library, Western History Collection, X-32055)

opportunity to make a mistake, yet the BIA makes hundreds of mistakes a
day across the U.S.”* The aim of radical Indian activism was not to abolish
the BIA, but to reorganize it to reflect the voices of the general Indian popu-
lation and bring about Indian self-determination by “Indianizing” the BIA.
On March 22, a group of some thirty-five Indians gathered at the PMEC
to protest the arrest of the nine Indians who remained in the building follow-
ing Bruce’s departure. After giving several speeches, the Indian protestors
marched a mile from the PMEC to the Arapahoe County Jail.** One protes-
tor, Tillie Walker (Mandan), executive director of the USS in Denver,
claimed that Commissioner Bruce had little understanding of Indian prob-
lems. Walker pointed out that Bruce, who “is supposed to be an Indian, but
came to Washington from Greenwich Village,” had little chance of finding a
solution to the Indians’ plight. She claimed, “When you’ve grown up like a
white person and have never been part of an Indian community, you don’t
seem to really care. You have to have an Indian heart.”* Indian demonstra-
tors at the PMEC drew a thick line between themselves and Commissioner
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Bruce, someone who enjoyed high social status and never had firsthand ex-
perience of the hard life of being an Indian.

At the height of the Red Power movement, many Indians demanded the
resignation of Commissioner Bruce, who they considered to be elitist and
who they thought failed to understand the problems that Indian people faced
on a daily basis. However, Bruce eventually recognized the need for some
change within the BIA. In February 1972, for instance, Bruce commented
on Indian self-determination at a meeting of the organization Western Okla-
homa Indian Leaders:

We Indians have been demanding the privilege of full involvement and an oppor-
tunity to plan programs for our own destiny. . . . I want non-Indians to stop tell-
ing us what is wrong, what to do, and how it should be done. We are as capable
of deciding issues that affect us as are they —but we the Indian people must take
the initiative.*

Even though Bruce tried to identify himself with the general Indian popula-
tion and showed his intense support for Indian control, the Indian commu-
nity, at least in Denver, did not recognize him as one of them.

Once the media reported the arrests of the Indian protesters at PMEC, a
wave of demonstrations spread throughout the nation. For instance, in cities
including Minneapolis, Sacramento, Chicago, and Cleveland, AIM leaders
coordinated demonstrations at the local BIA offices. NIYC chapters at col-
lege campuses held meetings and vowed to take over local BIA offices after
the semester break, while teams of NI'YC members toured reservations, ex-
plaining the situation and demands of the PMEC. On March 28, NIYC re-
ported that “at the present according to the Associated Press, 100 Indians
have been arrested sitting-in BIA offices around the country in support of
what has now become known as the ‘Littleton Twelve.””* One of the
spokesmen for the growing protest emphasized the significance of the event
claiming, “This is really the first time Indians have acted so massively
around a single issue. We will continue until the discrimination against the
‘Littleton Twelve’ is corrected and the BIA enacts policies that prevent such
practices against Indians it employs everywhere.”*

While the protest was ongoing, positive changes in the administration at
the PMEC occurred. On March 24, the BIA appointed Barney Old Coyote
(Crow), an official in the BIA office in Sacramento, to replace McCrea as
head of the PMEC, pending completion of the investigation of discrimina-
tion.* The appointment of an Indian as the new director was a step forward
in realizing Indian self-determination. At the press conference, Old Coyote
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emphasized BIA officials’ willingness to meet the protestors “for dialogue at
any time, anywhere and on any subject.” He also urged the unity of Ameri-
can Indians, saying, “We must try and bring ourselves and friends together.
It doesn’t do any good to fight among ourselves.”® The newly appointed
PMEC head also called for an end to protests and demonstrations, as the
demonstrators had already made their point and got the federal officials’ at-
tention.!

The investigation of discrimination at the PMEC took six months to com-
plete. On September 2, Alexander MacNabb, director of BIA operation ser-
vices, reported that all parties agreed not to release any information about
the investigation. That same month, the BIA removed Charles McCrea from
his position as PMEC director. However, MacNabb did not imply that they
found McCrea guilty of discrimination and mentioned that the situation at
the PMEC required significant changes in hiring and promoting procedures.

The protest activities at the PMEC brought about the replacement of the
former top officials with an Indian director and other new personnel. The lo-
cal direct action, which spread all over the nation, drew the federal govern-
ment’s attention to the concerns of the BIA’s Indian employees as well as the
issues shared by urban Native Americans in general. To confirm the Indian
preference policy and realize Indian self-determination through the control
of the BIA, the Indian employees also took the matter to court.

III. BATTLES IN COURT: THE FREEMAN CASE AND MORTON V. MANCARI

While the protest activities at the PMEC and on the streets led to some
positive transformations at the local office, the Indian employees and their
supporters took the further step of taking the case to court and discussed
both in court and outside of it the issue surrounding Indian preference. The
move represented a new style of political activism among Native Americans
that utilized the courts as a battle ground. Between 1971 and 1974, both In-
dian and non-Indian employees of the BIA sued the government agencies
and their officials over discrimination. Two district courts and the Supreme
Court considered the legality of the Indian preference and reached three dif-
ferent decisions. The conflicting decisions represented the different readings
of the Indian Reorganization Act of 1934 and the understanding of Indian
preference, especially whether the preference measure constituted “racial”
discrimination.

In February 1972, a year after the PMEC workers had filed their com-
plaints, Enola E. Freeman, one of the complainants, instituted a suit against
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Secretary of the Interior C.B. Morton, BIA Commissioner Bruce, and
PMEC chief Peter M. Martin. The charge involved the BIA’s earlier failure
to implement Indian preference in hiring, training, and promotion. Freeman
filed suit on behalf of herself and all other Indian employees who suffered
from a similar situation. The class action suit stated that 73 percent of all In-
dian workers at the BIA held positions at GS 5 or lower. Jobs at this rating
were mainly clerical, while supervisory positions were at a level of GS 10 or
above. Of all non-Indian employees at the BIA, approximately 81 percent
were at GS 6 or above. This reality suggested that the Interior Department
and the BIA failed to follow the Equal Employment Opportunity Program,
which called for promotional opportunities and training for Indians and
other minority workers.’ It also demonstrated that the BIA failed to keep the
promise it made just one year before.

Complaints of discrimination within the BIA and succeeding protests met
with favorable legislative action and court decisions. On June 26, 1972,
Commissioner Bruce, with the approval of the secretary of the Interior, is-
sued a directive requiring the BIA to give preference to qualified Indians,
not only in initial appointments, but also in reinstatements and promotions.
This new policy stated that “where two or more candidates who meet the
established qualification requirements are available for filling a vacancy, if
one of them is an Indian, he shall be given preference in filling the va-
cancy.”” Bruce supported the extension of Indian preference policy because
he believed the policy would “basically be a means of enhancing opportuni-
ties for Indians in the operation and management of the Bureau’s program, a
goal which is consistent with President Nixon’s announced policy of in-
creased self-determination in Federal and local matters affecting Indian
people.”*

The non-Indians did not remain silent but observed that such proceedings
seemed to work against their interests. The BIA’s non-Indian employees
fought back as they believed the Indian victory in court and the federal gov-
ernment’s increasing support for Indian employees threatened their status.
On August 14, 1972, shortly after Bruce announced the expanded provision
of Indian preference, a group of four non-Indian employees, who called
themselves Dedicated Americans Revealing the Truth (DART), filed a class
action suit in the United District Court for New Mexico against the Indian
preference policy of the BIA.* The plaintiffs, C. R. Mancari and Jules Coo-
per, employees at the Southwest Polytechnic Institute in Albuquerque, and
Anthony Franco and Wilbert Garret, employees in the data processing divi-
sion at the BIA Albuquerque regional office, claimed that the 1972 Equal
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Employment Opportunity Act (EEOA) repealed the “so-called ‘Indian Pref-
erence Statutes,” and that such statutes deprived them of rights to property
without due process of law, in violation of the Fifth Amendment.”*® The In-
dian Reorganization Act of 1934 established Indian preference policy by
giving Indians “the preference to appointment to vacancies” in the BIA
“without regard to civil service laws.”” The non-Indian employees named as
defendants Rogers C. B. Morton; Louis R. Bruce; Walter O. Olson, director
of the BIA Albuquerque office; and Anthony Lincoln, director of the BIA
Navajo area office.® The district court decided that the 1972 EEOA had in-
deed repealed the Indian preference policy by prohibiting racial discrimina-
tion in most federal employment.”® This decision overturned the new Indian
preference policy introduced by Commissioner Bruce that same year, which
had expanded preference not only in hiring but also in promotion.

While the New Mexico court held that Native Americans were members
of a minority group eligible for affirmative action programs, the reality in
New Mexico proved to be far from ideal. In November 1972, the federal
Civil Rights Commission conducted public hearings in New Mexico to in-
vestigate the effectiveness of affirmative action plans. The commission
found that New Mexico’s Indians faced serious discrimination and an ex-
tremely high unemployment rate. In New Mexico, Spanish-speaking Ameri-
cans benefited the most in affirmative action programs, while federal and
state government agencies, as well as private companies with federal con-
tracts, hired only a few African Americans and almost no Indians. The com-
mission concluded that the employment of Spanish-speaking Americans and
African Americans deprived American Indians of the benefit of affirmative
action programs. Maurice B. Mitchell, one of two commissioners who par-
ticipated in the hearings and also the chancellor of the University of Denver,
commented: “It seems that the affirmative action programs work to the det-
riment of American Indians.”®

At the end of 1972, another reversal came from the federal district court
in Washington, D.C. The court decision in Enola E. Freeman’s case sup-
ported an expanded policy of Indian preference in the BIA. On December
21, 1972, the District Court for the District of Columbia agreed to the con-
cept of Indian preference defined by Freeman. The plaintiff argued that In-
dian preference upheld in the IRA implied that “a minimally qualified Indian
must be hired even though there may be available a more capable, better
qualified non-Indian applicant for the position.”®! Rogers C. B. Morton and
his party had no objection to Freeman’s concept of preference, yet they
claimed that Indian preference should apply only in the initial hiring. Judge
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Howard F. Corcoran read it otherwise, stating, “A ‘vacancy’ is a ‘vacancy’
no matter how created.” He said that the BIA needed to apply preference in
all phases of promotion. The court understood that in passing the IRA, Con-
gress declared that “the BIA becomes an agency staffed with Indians per-
forming services for Indians.” It also realized that this interpretation of the
IRA would leave the BIA’s non-Indian employees in a “relatively frozen po-
sition” and “dim their promotional prospects” in the bureau.? Regarding
preferences in training participation, the court rejected Freeman’s claim,
since section 11 of the IRA provided a $250,000 appropriation annually for
training and education of American Indians. “Undoubtedly, Congress in-
tended to train Indians to fulfill the new responsibilities being made avail-
able to them,” Corcoran stated, “but it was through the allocation of addi-
tional funds, not application of the preference statute that this intention was
to be executed.”®

The Freeman case, in which BIA Indian employees tested the limits of
Indian preference, led the Washington, D.C. District Court to order:

All initial hirings, promotions, lateral transfers and reassignments in the Bureau
of Indian Affairs . . . , however created, be declared governed by [the IRA] which
requires that preference be afforded qualified Indian candidates; and .. .the
plaintiff’s motion for a declaration that the filling of vacancies in training pro-
grams . . . is also governed by the same preference statute be denied.*

Now Indian employees in the BIA could achieve preference in promotions
or in filling any vacancies within the bureau, in addition to initial hiring. The
court rejected preference for participation in training programs. Nonetheless,
the court decision became a major step for Indian self —determination in the
BIA.

The earlier decision in New Mexico that supported non-Indian employees
was also overturned. On June 17, 1974, the Supreme Court of the United
States, on appeal, overturned the decision of the U.S. District Court for the
District of New Mexico in the case of Morton v. Mancari and supported the
Indian preference provision. It aimed “to give Indians a greater participation
in their own self-government; to further the Government’s trust obligation
toward the Indian tribes; and to reduce the negative effect of having non-In-
dians administer matters that affect Indian tribal life.”® Judge John Black-
mun further clarified the status of American Indians to differentiate them
from other minority groups. He stated:

Contrary to the characterization made by appellees, this preference does not con-
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stitute “racial discrimination.” Indeed, it is not even a “racial” preference. Rather,
it is an employment criterion reasonably designed to further the cause of Indian
self-government and to make the BIA more responsive to the needs of its constit-
uent groups.*

Because the said “employment criterion” included specific requirements in
order to be considered an “Indian” under the IRA (i.e., “blood quantum,”
membership in a federally recognized tribe, and place of residence), the
preference policy was not established solely based on “race.”

Supported by such legal victories, Indian self-determination proceeded
throughout the 1970s with enhanced Indian employment in the BIA. In ad-
dition to encouraging judicial decisions, legislative activities such as the
passage of the Indian Self-Determination and Education Act of 1975, sup-
porting Indian preference, boosted Indian self-determination in the Indian
service agencies.”” By 1980, 78 percent of all BIA employees were Native
Americans, compared to 53 percent a decade earlier. This included Indian
appointments to such positions as assistant secretary for Indian Affairs in the
Department of the Interior and Indian area directors.*®

For the whole Denver Indian community, however, the transformation of
economic and employment conditions seemed less obvious. According to a
report prepared by the Colorado State Employment Services in the mid-
1970s, the estimated rate of unemployment among Indians amounted to 30
percent, while that of whites was only 6 percent.” As for income compari-
son, the gap between white Denverites and the American Indian population
became smaller, but remained significant. For instance, in 1979 the median
white family income in the Denver metropolitan area was $24,400 while that
of an Indian family was $18,141.” Continuing racism and the lack of proper
education and vocational training often prevented Denver Indians from find-
ing stable jobs and left them to struggle with the continuous danger of un-
employment and poverty.

IV. CONCLUSION

The protest against discrimination at the PMEC started with Indian em-
ployees at the PMEC and their supporters, organized by the WBC and CCD.
As the movement spread all over the nation with assistance from national
Indian organizations, including NIYC and AIM, the demand for improve-
ments in the local BIA office grew into larger demands. Activists called for
the execution of the Indian preference policy, and the ultimate goal became
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Indian self-determination by transforming the BIA into a 100 percent In-
dian-operated agency. The three court decisions that followed the direct ac-
tion each read the words of the IRA differently, and the conflicting outcomes
showed the complicated nature of racial equality and Indian preference.

In the early stages of the local Red Power movement, most Indian com-
plaints focused on issues of employment, training, and self-determination
with the goal of the appointment of more Indian officials in the BIA. By the
end of 1970s, when the radical activities of the Red Power movement de-
clined, it had achieved many, if not all, of its goals. The combination of Red
Power activities in the PMEC case, which involved both local and national
Indian organizations and legal tactics, enabled the Denver Indians to show
the nation the will of the Indian people, their desire to express their dissatis-
faction, and their determination to take control over their lives. The more
experienced Indian activists in the 1970s could organize the Indian people
more effectively and utilize the courts as another stage for their fight for
their rights. Supported by a favorable response from the federal government
and courts to Indian demands, local Red Power activism materialized Indian
preference in employment, which was essential for Indian self-determina-
tion.

While the Native American community and scholars have debated
whether militant direct action or legal battles in courts were more effective
in gaining rights for Indian people, the occupation of the PMEC and the
Freeman case provide one example of how the combination of local direct
action and national court battles transformed federal policy. The case also
offers some ideas for future policy aiming to bring about racial equality in
employment. In the case of Indian and non-Indian employees at the BIA,
Indian employees were able to enjoy preference due to the Indians’ unique
relationship with the U.S. government and status as indigenous people of the
country. As the Supreme Court decisions in Gratz v. Bollinger and Grutter v.
Bollinger in 2003 (which decided that affirmative action for graduate school
admission was constitutional but unconstitutional at the undergraduate level)
proved, the court has also struggled to make decisions, and outcomes have
been quite complicated.”! The United States still questions whether Ameri-
can society is ready for a color-blind policy and whether affirmative action
helps advance racial equality. The battles over Indian preference at the BIA,
which involved the federal government, both Indian and non-Indians em-
ployees, activists, and those in the community who supported them, provide
one possible course of action for implementing the ideal of equality in
American society.
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